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OOPS! IS THAT LEGAL?
ANSWERING COPYRIGHT QUESTIONS
Alice Baither Ruleman
Assistant Librarian
Crichton College
Memphis, Tennessee

This article discusses basic copyright
issues and resources in order to provide
the tools librarians need to develop
their own institutional copyright
policies. The relevant laws are
discussed including the legal rights
given to copyright holders (§106), the
limitations on these rights ( §107, §108,
§110), and the DMCA. The four
criteria for a fair use analysis (§107)
are covered as well as the pros and
cons of the established fair use guidelines. Special library exemptions and
problems are explained for Interlibrary
Loan, unsupervised patron copying,
archives and copying and viewing
videos.

INTRODUCTION
I spent many hours trying to decide
how to approach this topic. Should I go
through the specific guidelines and talk
about how many of what things you can
copy? Should I cover the history of
copyright dating back to the development of the printing press? Or should
we have an in-depth legal discussion on
copyright legislation and the court's
decisions on copyright cases? Hmm .. .
I only have an hour to do my presentation .. .
I chose to address the basic issues
related to copyright in order to lay a
philosophical and legal groundwork for
a difficult topic. As nice as it would be
to give a black and white presentation
of what can and can't be done, copyright just isn't that neat and clean. And
I feel that to a certain degree, each
library must make its own choices
about how the law is to be interpreted.
Hopefully, this paper will provide the
resources needed to accomplish this task.

PURPOSE OF COPYRIGHT
Copyright law recognizes that an
author or creator has certain rights
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regarding the use of their own work
whether it is in the form of text, music,
art, computer programs, architectural
drawings, video, web page, animations,
or other forms of intellectual expression. Our Founding Fathers recognized the importance of this right when
they gave Congress the authority to
pass laws to protect copyright. The
U.S. Constitution states, ''The Congress
shall have the power. .. to promote the
progress of science and useful arts ... by
securing for limited times to authors
and inventors the exclusive rights to
their respective writings and discoveries" (Article 1, Section 8, clause 8).
They believed copyright would
promote the public good by encouraging learning.
In 1790, the first American copyright act was passed by the legislature.
Since then, it has been revised four
times: in 1831, 1870, 1909, and 1976.
It should be noted that the creator's
rights were not all inclusive. While
Congress understood an author's
control over their own intellectual work
would encourage and stimulate learning, there were limits to their control.
Others were also granted limited use of
copyrighted works for specific purposes.

WHAT IS COPYRIGHTED?
Under the current copyright law,
any work is protected at the point it is
fixed in creation. According to the
Copyright Office, this includes literary
works, music works (and lyrics),
dramatic works, pantomimes and
choreography, pictorial, graphic and
sculpture, motion pictures and videos,
sound recordings and architectural
works.1 As of March 1, 1989 when the
United States became signatories of the
Berne Convention, it is no longer
necessary for the work to be published
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or to have the symbol to be protected,
but it does need to be an original work
and to be "fixed in a tangible form of
expression."
An author/creator can further
protect his or her work by registering it
with the copyright office for a minimal
fee. Registration provides a public
record of the copyright claim and it is
required if an infringement claim is to be
made in court. The date of registration, in relation to the date of publication will also affect whether or not
statutory damages and
attorney's fees may be
awarded or if claims would
be limited to actual damages
and loss of profits.
Not all information is copyrighted, including the following categories:2
• Works not ''fixed in a tangible
form" (such as choreography or
improvised speech not notated,
written down, or recorded)
• Basic facts (phone numbers,
calendars, height/weight charts)
• Names, titles
• Familiar symbols or designs
• Minor variations in typographic
ornamentation, lettering or coloring
• Listing of ingredients/contents
• Short phrases
• Ideas, processes, methods,
systems, concepts, principles,
discoveries, or devices (a
description, explanation, or
illustration of these may be)
• Works in the public domain
• Slogans, logos (these are protected
by trademark, but not by copyright)
In general, works produced by the
U.S. Government are not covered by
copyright, but there are some exclusions. The GPO (Government Printing
Office) and other government agencies
may publish materials that "include
works copyrighted by a contractor or
grantee; copyrighted material assigned
to the U.S. Government; or copyrighted
information from other sources."3
Anything in the public domain can
be copied (even for profit) without
infringing on copyright. This includes

works for which 1) the copyright has
expired, 2) copyright was lost by nonrenewal, or improper notice of copyright
on the work, or 3) the author may never
have claimed copyright.
Legal changes in the length of
copyright protection can make it
difficult to determine if a work is still
protected or if it has passed into public
domain. Anything published before
1923 is now in the public domain.
According to current law, works created
since January 1, 1978 are protected for

5. To display the work publicly
The law also provides for the use of
the work by others. The most pertinent
sections of the law for educational use
are Sections 106, 107, 108, and 110.
The main import of each is listed
below:
Section 106 Exclusive Rights in
Copyrighted Works. Presents the above
mentioned rights of the copyright
holder to control the use and distribution of the work. An author may give
up copyright to the publisher but if the
work goes out-of-print, the
copyright reverts to the
author.
Section 107 Limitations
on Exclusive Rights: Fair
Use. Permits copying/
reproducing of copyrighted
works for "criticism, comment, news reporting,
teaching (including multiple copies for
classroom use), scholarship, or research."
Section 108 Limitations on
Exclusive Rights: Reproduction by
Libraries & Archives. Sets forth
circumstances in which libraries and
archives may copy/reproduce works
such as the preservation of unpublished
works, replacement of published works,
and Interlibrary Loan. This section
applies to making single copies. It also
protects libraries from unlawful
copying by patrons as long as the
copyright notice is posted by the copier.
In general this is applicable to
printed works, not music, video,
pictures, graphics, or sculpture. It also
does not apply to reserves in libraries
because that involves multiple copies
(Section 107 and Classroom Guidelines).
Section 110 Limitations on
Exclusive Rights: Exemptions of
Certain Performances & Displays (1)
(2). Covers the display or performance
of copyrighted works in educational
settings and permits transmission out of
the standard classroom for handicapped
students. Applicable to Distance
Education and electronic reserves.
"Section 110(2)'s narrow coverage has
much more serious implications for

s nice as it would be to give a
black and white presentation of
what can and can't be done, copyright
just isn't that neat and clean.

A

The Ch1_S€nJ!,ibrarian, 46(2) 2003

the creator's life plus 70 years. Works
published between 1923 and 1978 are
affected by previous laws and may or
may not still be protected. Two term
extensions were passed during this time
period. The first extension required the
copyright holder to request the
extension, the second was automatic.
The copyright term lengths for "works
for hire" also vary. For more information, check out Lolly Gasaway's chart
on the Internet "When Works Pass Into
the Public Domain" (http:/!
www.unc.edu/-unclng!public-d.htm)
PERTINENT COPYRIGHT LAWS
The most important copyright
legislation is the Copyright Act of 1976.
It gives the copyright owner the
following rights (Section 106):
1. To reproduce the copyrighted
work.
2. To prepare derivative works
based upon the original (from
novel to play, translation to another
language, change of ending)
3. To distributes copies of the work
by sale, rental, lease, and lending
4. To perform the work publicly
(drama, music, video, etc.),
including digital transmission
for sound recordings
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electronic access to reserve copies than
for hard-copy access" (Fair Use:
Reserve Room, 2001).
Up to this point in legislative
history, copyright was concerned with
traditional print and visual medias. The
1976 revision to the law continued this
trend when the legislature chose to
"ignore" digital media because it was
so new and changing so rapidly that
they did not feel comfortable legislating
it. Over the past few decades, digital
formats have been growing in importance, both as a means of transmission
through the Internet and for preservation. Although earlier legislation did
not permit the conversion of print to
electronic formats, Section 108 does
use the term "reproduce," not just
"copy." More recent legislation has
tried to address these issues.
Digital Millennium Copyright Act
1998 (DMCA) The DMCA called for a
re-evaluation of Section 110 to make it
easier to use digital technologies in
distance education. It eliminated both
the distinctions among works transmitted in secure environments, and the
need for the transmission to an official
"classroom" or educational setting. In
essence, it recognizes distance learning
as the equivalent of face-to-face
teaching. It also changed part of
Section 108 to allow for digital copying.
This law does not apply to e-reserves.
TEACH Act (Technology, Education
and Copyright Harmonization Act of
2001). This act would have a strong
impact on Distance Education by
providing for the transmission of
portions of videos and other audiovisual works in an educational setting,
and over a secure system (Gummess,
2001). The legislation is currently
stalled in Congress.

COPYRIGHT VERSUS
THE PHYSICAL WORK
When discussing copyright, it is
important to understand the difference
between the copyright and the work
itself. The Regents Guide to Understanding Copyright stresses this
distinction. 5 The work is a physical

entity and the law assumes it was
created to be used. To use the book for
reading or study would be to use it as it
was intended and this use is permitted.
The work exists whether it is copyrighted or not.
The copyright of the work is a legal
construction designed to protect the
intellectual and financial rights of the
creator of the work. Copies made in
order to sell them would be a use of the
copyright and would be an "infringing
use." This distinction is supported by
the Supreme Court ruling in Stephens
vs. Cady (55 U.S. 528, 530-1852) and
Section 202 of the copyright statute.
The First Sale Doctrine is pertinent
to this concept. It states that the
copyright owner's rights end at the first
sale of the copy (physical work) and
can no longer dictate how the work is
used. The new owner has the legal right to
do whatever he or she wants with the copy:
sell, lease, rent, bum, or give it away, but the
new owner does not own the copyright and
may not reproduce the work for an
infringing use.

FAIR USE
The fair use guidelines in Section
107 codified case law and provided a
"balance between the originator's right
to profit from his or her labor and the
public's ability to access those ideas."6
Copies may legally be made for
criticism, comment, news reporting,
teaching, scholarship, and research.
Fair use can be divided into three
areas: creative, personal and educational.7 With creative fair use, a person
uses the work of another to create a new
work. Prior to the 20'h century, this was
the only type of copyright that existed.
With personal fair use, an individual
uses a work for his or her personal
entertainment or study. "Since
personal fair use is a use of the worknot the copyright-it is always a
protected use." 8 The final use
(educational) is for scholarship,
teaching, and research. The Fair Use
Statute takes pains to protect this use.
Section 107 provides four criteria
for fair use:

1) The purpose and character of
the use, including whether such
use is of a common commercial
nature or is for nonprofit
educational purposes;
2) The nature of the copyrighted
work;
3) The amount and substantiality
of the portion used in relation to the
copyrighted work as a whole; and
4) The effect of the use upon the
potential market for or value of
the copyrighted work.
It would be helpful to consider each
point separately. Most of the following
discussion is derived from the Copyright Website's Fair Use Test,9 and the
University of Texas' Fair Use of
Copyrighted Materials. 10
1) Purpose/Character
Three criteria need to be considered: 11
• The commercial or non-profit/
educational nature of its use
A non-profit use is more likely
to be fair use, but a commercial
use that meets one of the
following "preamble purposes"
would not be excluded just
because it was for profit.
• "Preamble [constitutional]
purposes" (criticism. comment.
news reporting. teaching.
scholarship and research)
Fair use is not limited only to
these uses but it is legally easier
to support such use if it does fall
into one of these categories.
• The degree of transformation
Does it "supplant the original"
or is it a "new expression,
meaning or message?"
2) Nature of the Work
This factor refers to the nature of
the copyrighted work, not to the nature
of the one being created. Some works
are very fact oriented, such as
phonebooks, or almanacs. Facts, per
se, are not protected by copyright,
although the arrangement or presentation of the facts might be. On the other
hand, a poem or work of art is much
more imaginative. Fair use easily
covers factual works, but it may not
cover very creative works, or at the
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very least it will restrict the amount that
can be used. This "factor acknowledges that. .. some works are simply
more deserving of copyright protection
than others." 12
The second element to consider in
this criterion is whether or not the work
is published. A published work is more
likely to be covered by fair use, than an
unpublished work. In the case of
Salinger vs. Random House, Salinger
sued when a biographer (Ian Hamilton)
tried to include unpublished letters from
the archives at Princeton University.

the purpose of avoiding the purchase of
the work or is it j ustified on some other
basis, such as a distinct educational
purpose?
The University of Texas copyright
website gives the following points to
consider: 18
• The courts have repeatedly
said that no single factor is
determinative; that is, there is no
one fact about the copying at
issue that will, by itself, make it
fair or unfair.
• All four factors must be

due to lack of agreement. The classroom guidelines were developed at the
same time the copyright law was
revised in 1976 although they were not
included as part of the law. Guidelines
for off-air broadcasting (known as the
Kastenmeier guidelines) are the result
of a congressional committee's consensus for the fair use of television
broadcasts in schools. A group of
music associations put together
guidelines for the educational use of
music. URL's for these guidelines are
listed in Appendix A.
Although these guidelines
may be helpful in determining
rr-vze copyright of the work is a legal construction what we can legally copy, we do
need to remember that they are
designed to protect the intellectual and finansuggestions not Jaws! Some of
cial rights of the creator
the work.
the CONFU guidelines are not
considered very workable, even
The courts ruled that the presence of
examined, weighed and balanced.
by the developers and few institutions
the papers in a library did not mean
• Nevertheless, findings as to
have officially adopted them. "In the
they could be copied because the
one factor influence the weight
minds of many, the Guidelines asked the
author still maintained the copyright to
given to other factors. This
right questions, but for some, they
the works. "The owner of the copyright
makes some factors, the first one
provided the wrong answers." 19
... has the right to be the first person to
in particular, more important
In general, the guidelines probably
err on the conservative side. It is very
publish the work." 13
than others: the character of the
3) Amount and Substantiality of
use under the first factor affects
possible to legally copy more than the
Copying
the weight given the third and
guidelines suggest. It is also possible to
fourth factors.
Although we tend to think that it is
follow the guidelines and still break the law!
The problem with the fair use
OK to use a small part of a work, but
Some general principles are
not the whole work, according to this
guidelines is their vagueness and
common to most of the guidelines.
criterion, the percentage is not the
openness to varied interpretations.
I) Include a notice of copyright
They don't provide cut-and-dried
(and probably a copy of the
major issue. The "critical determination is whether, the quality and value of answers that are easy to follow and
original copyright)
2) The library, instructor or
even lawyers have trouble understandthe materials used are reasonable in
ing them. All four guidelines have to
institution must own a legally
relation to the purpose of copying." 14
obtained copy (by purchase,
There are times it may be appropriate to be applied for each situation in question. Although the courts have ruled
lease, license, ILL)
use an entire work such as an image,
and others that fair use will not permit
3) Controlled access required
on various copyright issues, they have
using even a small part.
4) Applies to small portions of
not yet specifically addressed fair use,
so caution must be taken in applying
4) Effect/Harm on Potential Market
the whole (the smaller the amount,
past cases to fair use guidelines.
"Harm to the original, as well as
the greater chance fair use applies)
harm to derivative works" needs to be
5) A one-time use may be ok but
repeated use requires permission
considered. 15 University of Texas'
COPYRIGHT GUIDELINES
Many of the guidelines tend to be
analysis of this criterion states that the
Several groups have written
guidelines for the application of fair use very quantitative: 10%, 250 words
determination of the first three factors
weighs heavily on the final factor. 16 But for different formats. CONFU (Confer- (poem), 2,500 words (text), etc., but not
once again, the fact that the use might
ence on Fair Use) has developed
only are the numerical values unwieldy
guidelines for distance learning,
"deprive the copyright owner of some
to use, they are not legal.
royalties" does not necessarily mean
multimedia, and digital images.
Since any set of quantitative rules
that the Fair Use Statute can't be used
has the effect of overriding the fair
CONFU also wrote g uidelines foreto support the use. 17 Is the use just for
reserves but they were never adopted
use statute, it is important to

.1..
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understand that such guidelines
(including the 'Classroom Guidelines') are not law and thus cannot
be legally binding. Quantifying fair
use is contrary to the statutory right
of fair use, which authorizes the
user to exercise his or her judgment
in accordance with the provisions of
section 107.20
The University of Texas has
developed an alternative set of guidelines called "Rules of Thumb."21 The
UT guidelines are designed to be
"short, concise, and easy to read" and
they cover coursepacks, distance
learning, image archives, multimedia,
music, research copies, and reserves.
Libraries and institutions also need
to remember that license agreements
and contracts may limit the use of
certain materials and these restrictions
would have precedence over fair use.

OTHER LffiRARY CONCERNS
Libraries have special concerns
about copyright in relation to Interlibrary Loan, archiving, and patron
copying. These are covered in Section
108 of the Copyright Law and apply to
all libraries that are open to the public
or to researchers in the same or similar
fields (108b).

INTERLffiRARY LOAN
Under CONTU's Fair Use Guidelines,22 the borrowing library is responsible for copyright and must keep
records for three years. Each copy
must include the copyright notice.
Libraries may copy five articles per
year of a periodical title within the most
recent 60 months (5 years). For
requests over the 5 allowed copies, the
library has several options. The
Nebraska Copyright Handbook
suggests borrowing the entire volume/
issue, document delivery, downloading
full text, using the Copyright Clearance
Center, obtaining permission, subscribing to the periodical, or directing the
patron to another locallibrary.23
Gasaway adds two other options:
telling the patron to come back after the
first of the year the "once in a blue
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moon exception," in which the library
makes the copy anyway. 24 The
Copyright Handbook lists several
exceptions to the rule of five, which
would make it permissible to request
the article anyway: 1) the title is on
order, 2) the needed issue is missing, 3)
the item is at the bindery, and 4) the
issue is damaged or not available. 25

ARCHIVES
Section 108(b) recognizes the
importance of preserving and sharing
knowledge and gives libraries and
archives the right to reproduce unpublished items in their collection for two
reasons: 1) for preservation, and 2) for
deposit or use at another library.
Possession does not equal copyright
ownership even for letters and other
unpublished papers, and libraries
should try to obtain the copyright when
an item is acquired. They may also
reproduce published works to replace
an item that is damaged, deteriorating,
lost, stolen, or in an obsolete format if
an "unused replacement" is not
available for a "fair price" (108c).
This section did not originally cover
the conversion of print materials to
digital or electronic formats for storage
or retrieval even though it has become
increasingly important to libraries. The
DMCA revision to 108 now permits
libraries to make three digital copies to
preserve a copy or phonorecord that is
lost, damaged, deteriorating, or the current
format is obsolete. The digital copy is for
in-house use only and may not be checked
out or loaned to another library.
If a library can make a copy of a
book or letter, what about a video?
Videos are easily damaged or ruined
but libraries disagree about the legality
of copying them. The University of
Florida's archival policy states that
copies will be made of all videos that 1)
cost over $80.00, 2) are from a foreign
source or foreign imprint, or 3) may be
difficult to replace if lost, stolen or
damaged.26 They use the duplicate as the
circulating copy and archive the original.
The Austin Community College
copyright policy permits the library to

"reproduce and/or distribute videotapes
to replace works that are lost, stolen, or
damaged and that cannot otherwise be
replaced at a fair price."27 Wydra
suggests "certain legal interpretations
permit an educational institution to
make a back-up copy of a videotape,
but it does not permit the circulation of
both at the same time. This interpretation is not found in any U.S. copyright
circular. " 28
Two issues are involved with
making copies of videos. The first is
whether or not a copy can be made
"just-in-case" or if the library must wait
until something happens to the original.
The second question is "Which copy
circulates?"-the original or the copy?
Most libraries want to archive the original
and circulate the copy but the University of
Texas concludes that "this intuitive
belief.. .is not supported by the plain
language of Section 108.'>29 Most agree
that even if copyright law permits copying a
video, the copy should be archived and the
original circulated. If libraries choose to
copy videotapes, it is best to protect
themselves with a written policy.
As an option to libraries making
their own copies, some publishers/
distributors will sell "insurance" for the
replacement of lost damaged videos.
The buyer pays an additional fee at the
time of purchase for this benefit. If
something happens to the video, the
publisher will replace it for free.

PATRON COPYING
Libraries are not held accountable
for unsupervised copying by library
patrons if a copyright notice is posted at
the copier (108f). In addition to
copying articles and chapters of books,
patrons may legally copy a whole work
if it is 1) out-of-print, 2) unavailable for
purchase at a fair price, 3) the copy will
be the property of the patron, and 4) the
library is not aware of wrong intent.

RESERVES
Print reserves fall under the
restrictions of Section107 (Fair Use)
and the Classroom Copying Guidelines.
Copies must be made from a lawfully
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obtained copy that is owned by the
instructor, library or institution and it
must include the copyright notice.
Most libraries take the position that the
reserve copy is the property of the
instructor and returns it at the end of the
term. Articles may not be kept on file
for future use. An article or chapter
many be used for one semester without
obtaining copyright permission, but if
the instructor wishes to continue to use
the same item, permission must be
obtained. At some schools this is the
responsibility of the instructor, at
others, the library will do it for them.
Reserve copies were originally
meant to be read in the library. In
practice, very few students do this,
instead, they make copies to take home
and read later! Guidelines for Classroom Copying allow the reproduction
of enough copies for each student
registered for the class, but it would
not be necessary to have that many on
Reserve. Based on the Guidelines, any
reasonable number would be acceptable.
Some schools choose to limit the number of
copies in their reserve polices.

VIDEOTAPES
We have already discussed the issue
of copying videos in the archives
section, but videotapes also raise
questions on copyright for several other
reasons. There are more restrictions on
using videos in the classroom, for
reserves and in distance education than
when using print sources.
Section 110 permits the performance of videos in a face-to-face
classroom setting 1) by the instructor,
2) to registered students, 3) for
instructional purposes (not entertainment). This section even permits the
use of videos labeled "in home use
only" in the classroom. The transmission of videos for distance learning
becomes a problem, and network
showing is not allowed unless specific
permission has been granted.
Outside of the classroom, the legal
viewing of videotapes becomes more
questionable. To begin with, public
performance rights are generally
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required to show a video to a group, but
it is not required in an educational
setting. Section 101 of the copyright
law defines a "group" as one or more
people, and "public performance" as
outside of the home where more than a
handful of people could view the tape
at the same time. The number of
people is not even the issue. Libraries
should try to obtain public viewing
rights when they purchase videos and
most educational suppliers of videos
include these rights in the cost.
So what about library viewing?
Some question whether showing a
video in most library settings is a
copyright infringement or not. The
University of Texas states that showing
a video in the library "pushed the limits
of fair use" because the entire work is
used (Fair Use Statue no. 3, amount/
substantiality) and the tape is highly
creative (no. 2, nature of work). "We
would have to conclude that the display
and performance that take place in the
libraries are public performance."30
Berkeley also questions the "legal
status of library viewing facilities."
They feel that even videos put on class
reserve fall "into an extremely gray area
of the law," but they do accept videos
for reserve "on the assumption that use
of these materials constitutes a logical
and necessary extension of classroom
teaching." 31
Not all libraries take such a restrictive view. According to the ALA Fact
Sheet no. 7 the tape must be shown in a
private viewing room by and individual
or small group.32 Although videos
viewed in the library may not be
classified as face-to-face teaching, Mt.
Holyoke believes "they may be viewed
as non-public performances" by
individuals or small groups in study
carrels or the viewing room. 33
Because of the lack of consensus on
the topic, each library needs to determine whether or not library viewing is a
"public performance" and if it is not,
they should provide a reasonably
private area for viewing.

CONCLUSIONS
The exercise of copyright is a
delicate balance among several
principles. One is the legal right of the
creators to benefit financially from their
creative work. But Congress also
intended knowledge to be for the public
good, so the second issue is the special
rights given for the use of copyrighted
works in educational settings. "These
limitations on copyright owner's
rights ... are critical to the achievement
of copyright purpose. They are just as
much a part of how copyright law
improves our society by increasing
knowledge as the incentive to authors."34
The third area we need to consider
is the morality or ethics of our intended
use. In a presentation on copyright to a
citywide group of librarians, George
Hoemann stated that we should "model
good behavior."35 This is an area that
all librarians should be concerned
about, but in particular, Christian
librarians must consider.
As librarians and educators, we
have a legal right to use copyrighted
works. Don't be unnecessarily limited
by non-relative cases. Remember that
the courts have not yet ruled on fair use
in libraries and related cases may not
even be legally applicable outside of
the judicial region in which the decision
was handed down. "Copyright is a set
of opportunities, and the librarian's task
is to identify maximum opportunities
under the law for meeting the needs of
scholars and the research community."36
At the same time, we mustn't think
that just because others are doing it, its
ok for us to do it. Decisions about
copyright should also not be based on
whether or not we think we may be
caught. We should do the right thing
because it the follows both our legal
interpretation of copyright law and the
moral principles of the Bible.
In conclusion, I will return to one of
the points I opened with: "to a certain
degree, each library must make its own
choices about how the law is to be
interpreted." I challenge you to use the
basic information I have provided as a
(Continued on page 66.)
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